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Introduction a non-character theory of relevance. Two recent cases, one case
from the Court of Appeals for the Armed Forces (CAAF), and
As in years past, 1998 was an exciting year for evidenceone from the District of Columbia Court of Appeals, under-
junkies. A review of this year’s cases demonstrates the widescore the difficulty that defense counsel may face in trying to
diversity of issues covered under the heading “evidence law.”keep this evidence from the fact-finder.
This article does not attempt to discuss every evidence case
issued in 1998. Rather, it focuses on those cases and areas that
are likely to have the biggest impact on the day-to-day practice Rules for Courts-Martial Do Not Trump 404(b) Evidence
of criminal law in the military. Specifically, the article reviews
uncharged misconduct evidence admitted under Military Rule In United States v. Rupgethe CAAF held that MRE 404(b)
of Evidence (MRE) 404(b), protections and exceptions to theevidence is admissible even if it is in direct contradiction to the
rape shield rule (MRE 412), evidence admitted under MRE 413Rules for Courts-Martial (R.C.M.). IRuppe] the accused was
and MRE 414, the psychotherapist-patient privilege, expert tes-convicted of sodomy and taking indecent liberties with his
timony and expert evidence issues, and hearsay exemptions andinor stepdaughter, CH, and indecent acts with his natural
exceptions. daughter, JR. The convening authority ordered a post-trial
hearing to investigate a defense claim that the government had
withheld relevant and material information. At the post-trial
Bad Acts Evidence is Hard to Keep Out session, the military judge found that the defense complaint
was valid. The convening authority ordered a rehearing on
Military Rule of Evidence 404(Byrohibits the government  findings on all affected offenses against the stepdaughter. The
from offering uncharged misconduct, or “bad acts” evidence, toconvening authority also ordered a rehearing on the sentence.
prove that the accused is a bad person. The government, howrhe convening authority, however, did not disturb the finding
ever, may use such evidence to prove an element of the chargeaf guilty of an indecent act that the accused had committed with
offense, such as intent or idenfityThe military judge should  his daughtef.
consider several factors when balancing the probative value of
“bad acts” evidence against the danger of unfair prejudice to the At the rehearing, a different panel convicted the accused of
accused. While either party can seek to introduce evidence the offenses involving his stepdaughter. At the second trial, the
under this rule, MRE 404(b) is most often used by the govern-military judge allowed the government to introduce under MRE
ment to introduce evidence of the accused’s misconduct unded04(b) evidence of the indecent act the accused committed with

1. Sed.ieutenant Colonel Steven Henl®gvelopments in Evidence Ill—The Final Chapfeny Law., May 1998, at 1. In this article, Lieutenant Colonel Henley
intimated that there would be no more new developments in evidence law after his departure from The Judge Advocate GeakrdllsiSpast year, however,
reminded us that Lieutenant Colonel Henley’s article, like this one, is not the final chapter. Rather, it is one instalmenhtinuing saga.
2. ManuAL FOR CouRTS-MARTIAL, UNITED STATES, MiL. R. Evip. 404(b) (1998) [hereinafter MCM]. Rule 404(b) provides:

Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show actromitin tbenéovith.

It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, kidevigtyger
absence of mistake or accident.

3. Id.

4. 1d. M. R. Bsip. 403. Rule 403 states: “Although relevant, evidence may be excluded if its probative value is substantially outweigluzoh@grtbf unfair
prejudice, confusion of the issues, or misleading to the members, of by considerations of undue delay, waste of timges presauigtion of cumulative evidence.”
Id.

5. 49 M.J. 247 (1998).

6. Id.at 248.

7. ld.
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his natural daughter. The government’s theory of admissibility lated notions of fundamental fairness. The court held that the
was that the indecent assault by the accused of his naturgbroper application of MRE 404(b) and MRE 403 ensured fun-
daughter, JR, demonstrated his intent to commit similar damental fairness for the accudéd.
offenses with his stepdaughter, GH.
The court’s opinion that MRE 404(b) trumps the plain lan-
The defense objected to the admission of this evidence at thguage of R.C.M. 810(a)(3) is problematic. First, its analogy of
rehearing, because it violated the provisions of R.C.M. 810(a)(3) toRiveraand the discussion to R.C.M. 910(g)(3) is
810(a)(3)® The defense claimed that R.C.M. 810(a)(3) pre- not a good comparison. The conflict that the court addressed in
cluded the government from making any reference to offensesRiverawas between MRE 404(b) and the discussion to R.C.M.
involving JR at the rehearing on the merits. 910(g). The discussion to R.C.M. 910(g)(3) is not part of the
rule and arguably does not carry the same weight of authority
Although the CAAF recognized this issue as a case of firstas the rule itself. In addition, the language in the discussion to
impression, they previously addressed a similar issue involvingR.C.M. 910(g) still gives the military judge some discretion in
the discussion to R.C.M. 910(g)(®).The discussion to this  deciding whether to admit or exclude evidence of the offenses
rule says that the military judge should ordinarily refrain from to which the accused pleaded gutftyThe same cannot be said
informing the members of the offenses to which the accused hasf R.C.M. 810(a)(3). Here, the conflict is between MRE 404(b)
pleaded guilty until after the panel enters findings on the and the language of R.C.M. 810(a)(3) itself, not the discussion.
remaining offenses. The court cited its opiniobinited States ~ Also, the language of R.C.M. 810(a)(3) does not give the mili-
v. Rivera™ which held that, in a mixed plea case, the govern- tary judge discretion to admit this evidence. The rule says, “the
ment could introduce evidence on the offenses to which thetrial will proceed first on the merits, without reference to the
accused pleaded guilty if it qualifies for admission under MRE offenses being reheard on sentence ofilyit'light of these dif-
404(b) and is not precluded by MRE 403. ferences, it seems that the CAAF is trying to “fit a square peg
into a round hole” by analogizing this situatiorRivera
According to the court, the situation Ruppelis no differ-
ent. If R.C.M. 810 was strictly construed, it would render A second troubling aspect of the opinion is the court’s state-
404(b) evidence inadmissible in combined rehearing casesment that they were not willing to elevate a procedural rule into
The court was unwilling to elevate what they termed as a pro-an evidentiary rule. The interest served by R.C.M. 810(a)(3) is
cedural rule into an evidentiary rufe.The court also rejected to keep prejudicial information that has the potential to under-
the defense claim that use of this evidence at the rehearing viomine the presumption of innocence away from the members.

8. Id.at249. The military judge did order the trial counsel to refrain from making any mention of the fact that the accuseallydzbactconvicted of the indecent
assault against JRd.

9. MCM,supranote 2, R.C.M. 810(a)(3). This rule provides:
When a rehearing on sentence is combined with a trial on the merits of one or more specifications referred to the courtetizetiar not
such specifications are being tried for the first time or reheard, the trial will proceed first on the merits, withouertdehenoffenses being
reheard on sentence only. After the findings on the merits are announced, the members if any, shall be advised of the wfie@isdse
rehearing on sentence has been directed.

Id.

10. Id. R.C.M. 910(g)(3) discussion. The discussion states: “If the accused has pleaded guilty to some offenses but noteéawitharg jtiige should ordinarily
defer informing the members of the offenses to which the accused has plead guilty until after findings on the remaininbanféebeen enteredld.

11. 23 M.J. 89 (C.M.A. 1986).
12. Ruppe) 49 M.J. at 250.
13. Id. at 251.
14. 1d.
15. MCM,supranote 2, R.C.M. 910(g) discussion. The discussion states:
If the accused pleaded guilty to some specifications but not others, the military judge should consider, and solicit ¢fi¢heiqvasties,

whether to inform the members if the offenses to which the accused has pleaded guilty. Itis ordinarily appropriatefaymefgrthe mem-
bers of the specifications to which the accused has plead guilty until after findings on the remaining specificationsdare enter

16. 1d. R.C.M. 810(a)(3).
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The CAAF does not explain or justify why this interest is cede intent does not prohibit the government from using “bad
merely procedural. It would seem that such a fundamentalacts” evidence to prove intenCrowder llis a reconsideration
interest is more than simply an issue of procedure. The courtand reversal of the court’s earlier opinionGrowder 128 In
also fails to explain why MRE 404(b) should enjoy a higher sta- Crowder | the court ruled that the defense could prohibit the
tus than a rule intended to protect the presumption of inno-government from introducing “bad acts” evidence under Fed-
cence. The court also fails to enumerate any factors or giveeral Rule of Evidence (FRE) 404tbby conceding intent.
judges and practitioners any guidance about what rules for
courts-martial are procedural and can be trumped by the rules Crowderl andCrowder llinvolved two caseQrowderand
of evidence. Thus, practitioners are left to guess how CAAF Davis) that were combined on appeal. Growder, three police
will decide the next case where an evidentiary rule is in conflict officers saw Rochelle Crowder engage in an apparent drug
with a rule for courts-matrtial. transaction, exchanging a small object for cash. The police
stopped and gestured for Crowder to approach. Crowder turned
and ran and the police followed. During the chase, Crowder
Advice discarded a brown paper bag. The brown bag contained ninety-
three zip-lock bags of crack cocaine and thirty-eight wax-paper
This case is strong precedent for the government to arguepackets of heroin. While searching Crowder, the officers also
that the rules favor the admissibility of 404(b) evidence. Gov- found a beeper and $988 in small denominations. Crowder
ernment counsel should use this case to support an argumertenied ever possessing the bag containing drugs. His first trial
that the probative value of 404(b) evidence is not substantiallyended in a mistria®
outweighed by the risk of unfair prejudice, even when admissi-
bility is in direct conflict with the rules for courts-martial and At his second trial, the government gave notice of intent to
potentially impacts on the presumption of innocence. For prove Crowder’s knowledge, intent, and modus operandi with
defense counsel, this case illustrates their difficulty in trying to evidence that Crowder sold crack cocaine to an undercover
keep out 404(b) evidence, even when the rules for courts-marofficer in the same area seven months after his initial arrest. To
tial support the exclusion of this evidence. Finally, the opinion keep this evidence from the jury, Crowder offered to stipulate
serves as notice that, in deciding conflicts between the militarythat the amount of drugs seized was consistent with distribution
rules of evidence and rules for courts-martial, the rules of evi-so that anyone who possessed them had the intent to distribute.
dence may preempt the rules of courts-martial. The judge refused to force the government to stipulate and
admitted evidence of the later sale over the defense objéttion.

Defense Stipulations Do Not Trump 404(b) Evidence In the companion casBavis, an undercover police officer
purchased a rock of crack cocaine from Horace Davis on a
Another method defense counsel may try to use to keepWashington D.C. street corner. After the transaction, the under-
404(b) evidence out of the court room is to stipulate to the ele-cover officer broadcast Davis’ description over the radio. The
ments that the 404(b) evidence is intended to prove. A recenpolice apprehended Davis near the scene a few minutes later as
opinion from the United States Court of Appeals for the District he opened his car door. During a subsequent search of the car,
of Columbia, however, significantly limits the defense’s ability the police found twenty grams of crack cocaihe.
to force the government into such stipulationsUhited States
v. Crowder (Crowder I} the United States Court of Appeals At trial, Davis put on a defense of misidentification. He
for the District of Columbia held that a defendant’s offer to con- claimed that he walked out of a nearby store just before his

17. United States v. Crowder, 141 F.3d. 1202 (D.C. Cir. 1998) [hereinafter Crowder II].
18. United States v. Crowder, 87 F.3d 1405 (D.C. Cir. 1996) (en banc) [hereinafter Crowder I].

19. Fp. R. Biip. 404(b). Federal Rule of Evidence 404(b) is identical to the military rule and provides:

Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show actromitin tbenéovith.
It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, kidevigtyger
absence of mistake or accident.

20. Crowder Il, 141 F.3d at 1204.

21. Id. at 1203.

22. Id.
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arrest. The government sought to introduce evidence that On remand, the D.C. Circuit Court of Appeals reversed its
Davis made three prior cocaine sales in this same area to provearlier decision, and held that the district court did not err by
his knowledge of drug dealing and his intent to distribute. To admitting evidence of uncharged misconduct under FRE
exclude this evidence, Davis offered to stipulate that the perso04(b), notwithstanding the defense’s willingness to concede
who sold the drugs to the undercover officer had the knowledgeintent3® The majority noted thatrowder Iwas based on the
and intent to distribute. The district court ruled that the govern-premise that a defendant’s offer to concede a disputed element
ment did not have to accept Davis’ concession and could proveenders the government’s evidence irrelevantCrowder 1,
knowledge and intent through his prior a@ts. the court reasoned that this premise failed in light of the
Supreme Court’s holding i®ld Chief Evidentiary relevance

In Crowder I,the D.C. Circuit Court of Appeals held that a under FRE 40%tis not affected by the availability of alternative
defendant’s unequivocal offers to concede intent, coupled withforms of proof, such as a defendant’s concession or offer to stip-
an instruction to the jury that the government no longer had toulate3?
prove that element, made the evidence of other bad acts irrele-
vant?* The court reasoned that the defense concessions, com- According to the court, the analysis of “bad acts” evidence
bined with the jury instruction, gave the government everything does not change simply because the defense offers to concede
it required and eliminated the risk that a jury would consider thethe element at issue. The first step in the analysis remains a
uncharged misconduct for an improper purpgdse. determination of whether the “bad acts” evidence is relevant

under FRE 401. If the government’s evidence makes the dis-

The Supreme Court granted certiofariThe Court vacated  puted element (such as intent) more likely than it would other-
the judgment irCrowder | and remanded the case for further wise be, the evidence is relevant despite the defendant’s offer to
consideration in light of the Court’s opinion @id Chief v. stipulate. The next question is whether the government is
United Stateg’ In Old Chief though the Court held that the attempting to properly use the evidence under FRE 404(b). The
government should have acquiesced to the defense’s offer t@ourt reiterated that FRE 404(b) is quite permissive. Finally,
stipulate, the Court said that this case was an exception. Justiceven if the evidence is both relevant and admissible under FRE
Souter, writing for the majority affirmed the general rule say- 404(b), the trial judge can still exclude the evidence if it is
ing, “when a court balances the probative value against theunfairly prejudicial, cumulative, or misleadify.
unfair prejudicial effect of evidentiary alternatives, the court
must be cognizant of and consider the government’s need for One factor that the trial judge should consider when making
evidentiary richness and narrative integrity in presenting aa balancing determination is whether the defendant is willing to
case.” The Court also said, “the accepted rule that the prose-concede the element that the evidence is being offered to
cution is entitled to prove its case free from any defendant'sprove®* Counsel will need to focus their efforts on whether a
option to stipulate the evidence away rests on good sé&hse.”

23. Id. at 1205.

24. Crowder |, 87 F.3d at 1410-11.

25. Id. at 1414.

26. United States v. Crowder, 518 U.S. 1087 (1997).

27. 519 U.S. 172 (1997). In 1993, the police arrested Johnny Lynn Old Chief after a fight involving at least one guh§ioef Was charged with, inter alia,
violating 18 U.S.C. § 922 (felon in possession of a firearm) and aggravated assault. Old Chief had been previously tassatticcausing serious bodily injury.
To keep this prior conviction from the jury, Old Chief offered to stipulate that he was previously convicted of a crimdleunyshaprisonment exceeding one year.
Id. at 175. The government refused to join in a stipulation. The district court ruled that the government did not halse@stghe Ninth Circuit affirmedd.

at 175-76. The Supreme Court granted certiorari and reveldeat 194. The Court ruled that it was an abuse of discretion under FRE 403 for the district court to
reject the defendant’s offer to concede a prior conviction in this case. The district court erred in admitting the fuit jodgmaefense objection when the nature
of the prior offense raises the risk that the jury will consider the prior judgment for an improper purpose. It was sidpaifittza only legitimate purpose of the
evidence was to prove the prior conviction element of the offeidsat 174-94.

28. Id. at 186-87.

29. Id.

30. United States v. Crowder, 141 F.3d 1202, 1209 (D.C. Cir. 1998) [hereiDadteder II.

31. Fep. R. Bvp. 401. Like the military rule, FRE 401 states: “Relevant evidence” means evidence having any tendency to make thefeamstémcietivat is of
consequence to the determination of the action more probable or less probable than it would be without the leividence.

32. Crowder Il, 141 F.3d at 1209.

33. Id. at 1210.
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defense offer to concede an element renders the “bad acts” evitary judge should consider in a MRE 403 balancing. The gov-
dence unduly prejudiciét. ernment must show how other factors tip the scale in favor of
admissibility.
In Old Chief the Supreme Court recognized that the trial
judge must be cognizant of the government’s need for “eviden-  Adopting a similar analysis, the CAAF recently held that an
tiary richness.” The Court also accepted the proposition thataccused’s decision not to contest an element of the offense does
the government is entitled to prove its case free of a defendant'siot relieve the government from the burden to prove that ele-
offer to stipulate. This does not help defense counsel who arenent. Accordingly, the government can prove that element
seeking to limit the government’s use of 404(b) evidence with MRE 404(b) evidence. ldnited States v. Sween&the
through stipulations. accused was charged under North Carolind’laith stalking
his estranged wife by attempting to gain entrance into her room,
The D.C. Circuit’s reconsideration and reversal of its earlier posting derogatory comments about her in public places, and
opinion inCrowder Il further complicates defense counsel’s willfully damaging her car. At trial, the government introduced
task. In the future, defense counsel will find it difficult to argue evidence that showed that the accused’s relationship with his
that their willingness to stipulate to a disputed element renderswife deteriorated about two years after their marriage. After his
the government’s “bad acts” evidence irrelevant. In light of wife filed for divorce, she asked him to stop contacting her.
these cases, the better approach for defense counsel is to arglespite this request, he continued to call, write, and harass her
that an accused’s willingness to concede the element makes then a daily basi€ In order to prove the accused’s intent to cause
“bad acts” evidence unfairly prejudicial. emotional distress, the government introduced evidence under
MRE 404(b) that the accused stalked his former wife in a sim-
On the other hand, government counsel should use the decidar mannef®
sions inOld ChiefandCrowder lIto their advantage. Citing the
Supreme Court’s language, government counsel should argue The defense argued that the evidence was inadmissible
that the defense cannot dictate the manner in which the governbecause they were not contesting the accused’s intent td°stalk.
ment may try its case. Trial counsel must articulate why a stip-The CAAF rejected this argument, citing the Supreme Court’s
ulation would deny them the ability to preserve the evidentiary holding in Estelle v. McGuirg! In McGuire, the Supreme
richness and narrative integrity of the 404(b) evidence. Finally, Court held that “nothing in the Due Process Clause of the Four-
government counsel should argue that the defense’s willingnesseenth Amendment requires the [s]tate to refrain from introduc-
to concede the disputed element is only one factor that the miling relevant evidence simply because the defense chooses not

34. Id.

35. Although no military court has addressed this issue directly, the Court of Military Appeals has hinted at ttf&emdniged States v. Orsburn, 31 M.J. 182
(C.M.A. 1990). Staff Sergeant Steven Orsburn was charged with indecent acts with his eight-year-old daughter. The gufterednevitdence of three porno-
graphic books found in Orsburn’s bedroom to show his intent to gratify his lust or sexual dekie¢sl88. The defense argued that the evidence was irrelevant
because if someone did commit indecent acts with the eight-year-old girl, there was no question that he did so withatygatifetis lust or sexual desires. The
military judge admitted the evidence over the defense objection. Then-Chief Judge Sullivan, writing for the majority, theldniligary judge did not abuse his
discretion in balancing the probative value of this evidence against the danger of unfair prégudicelge Sullivan noted that Orsburn “refused to commit himself
on the issue of intent or provide any assurances that he would not dispute iltteti’light of Old ChiefandCrowder 1l,a defense offer to concede intent should
not act as a per se bar of “bad acts” evidence in military practice.

36. 48 M.J. 117 (1998).
37. N.C. GN Srat. § 14-277.3 (1992). This statute states:
(a) Offense—A person commits the offense of stalking if the person willfully on more than one occasion follows or isserice pfeanother
person without legal purpose:
(1) With intent to cause emotional distress by placing that person in reasonable fear of death or bodily injury;
(2) After reasonable warning or request to desist by or on behalf of the other person; and
(3) The acts constitute a pattern of conduct over a period of time evidencing continuity of purpose.
Id.
38. Sweeneyt8 M.J. at 119.
39. Id. at 119. The accused’s former wife testified that at the time of their divorce the accused continued to contact héhierggitgests. He entered her house
without her consent; he jumped on her car and banged on the windows; he damaged her car by placing stones in her dall lsggtarkedrhis car in her neigh-

borhood in a surreptitious manned.

40. Id. at 120. The defense’s theory was that the misconduct never occurred and that the victim was never afraid féd.her life.
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to contest the point? The CAAF held that Sweeney’s argu- likely trump any defense claim that the bad act evidence is inad-

ment was similarly without merit because the government wasmissible.

required to prove his intent to cause emotional distress in spite

of the defense’s theory of the cdse. Sweenewlso reminds practitioners of the low standard of

proof required to admit 404(b) evidence. As long as the mili-

The defense also contended that the government did notary judge determines that the evidence reasonably supports a

meet its burden of proving this uncharged misconduct by a prefinding by the court members that the accused committed the

ponderance of the evidence. According to the defense, the eviincharged misconduct and it is not unfairly prejudicial, the evi-

dence of the uncharged misconduct was circumstantial anddence should be admitted. Defense claims that the evidence is

there was no direct or conclusive evidence that the accusedot conclusive proof that the accused committed the uncharged

harassed his former wife. The CAAF rejected this argument agnisconduct go to the weight the panel members may give that

well. The court said that the standard of proof required for theevidence, not its admissibilif§.

admission of 404(b) evidence is less than the standard required

for a finding of guilty. The proper standard for admitting

404(b) evidence is whether the evidence reasonably supports a The Rape Shield Rule v. The Constitution

finding by the court members that the accused committed the

misconduct. In this case, the evidence met that standard The CAAF decided three significant cases this year dealing

because the accused’s former wife testified about these priowith the rape shield rule, MRE 412.Practitioners can glean

incidents and provided uncontraverted direct and circumstanthree important points from these cases. First, the defense must

tial evidence of the prior incidents. lay an adequate foundation to show that evidence of the vic-

tim’s past sexual behavior is constitutionally required. Second,

the defense has the burden of showing that the evidence is con-

stitutionally required. Finally, evidence of the victim’s sexual

orientation is not per se admissible as an exception to the rape

Advice

The court’s holding irSweenegyread in conjunction with ;
McGuire, Old Chief andCrowder Il shows that the defense Shield rule. _
will likely fail in attempting to keep 404(b) evidence out on [N Sexual misconduct cases, MRE 412 excludes evidence

claims that the defense is not contesting these elements. Thiat the victim engaged in other sexual behavior and evidence

government's need to prove the elements of the offense pre9f the victim’s sexual predisposition. The rule is intended to

serve evidentiary richness, and maintain narrative integrity will Shi€ld victims of sexual assaults from embarrassing or degrad-

41. 502 U.S. 62 (1991). Mark McGuire was found guilty in a California state court of the second degree murder of tasgffient Tori. McGuire sought habeas

corpus relief from his conviction, claiming, among other things, that the trial judge erroneously admitted evidence ticti siffered a number of injuries

prior to the injuries which caused her dedlth.at 67-68. The prosecution introduced this evidence to show that the child’s death was not accidental. The defendant
argued that since he did not claim that the death was accidental, this evidence was irrelevant and should not have teéth a@ih@t®upreme Court disagreed.

Chief Justice Rehnquist, writing for the majority, noted that intent was an element of the offense that the governmerdveadro @vidence of prior injury is
relevant to show intent. The Court held that nothing in the Due Process Clause of the Fourteenth Amendment requitesdfi@istdtem introducing relevant
evidence simply because the defense chooses not to contest thdc@h69-70.

42. Id.
43. Sweeney8 M.J. at 121-22.
44, 1d. at 120.
45, MCM,supranote 2, ML. R. Esip. 104(a). This rule establishes the military judge’s role in determining the admissibility of evidence. The rule stltes: “Pr
inary questions concerning the qualification of a person to be a witness, the existence of a phgikdm@jssibility of evidencan application for a continuance, or
the availability of a witness shall be determined by the military judigk.(emphasis added).
46. Id. MiL. R. B/ip. 412. This rule provides in part:
(a) The following evidence is not admissible in any proceeding involving alleged sexual misconduct except as provideiorsufimiand
(c):
(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.
(2) Evidence offered to prove any alleged victim’s sexual predisposition.

(b) Exceptions.
In a proceeding, the following evidence is admissible, if otherwise admissible under these rules:

(C) evidence the exclusion of which would violate the constitutional rights of the accused.
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ing cross-examination questiofisPrior to this rule, exploring  sexual behavior is constitutionally required is reviewed on a
the victim’s past sexual activity was common in sexual assaultcase-by-case basis. In each case, the defense must establish a
cases. The drafters of the rule recognized that this evidence wa®undation demonstrating constitutionally required relevance.
not only extremely embarrassing to the alleged victim, but theln this case, the CAAF held that the defense failed to lay an ade-
probative value of this evidence was also low, and it often dis-quate foundation for the military judge to determine if the evi-
couraged legitimate victims from reporting crimigsThe rape dence was constitutionally requiréd.
shield rule does, however, allow the defense to admit evidence
of the victim’s sexual behavior or predisposition if the defense  The holding inCarter reminds defense counsel that they
can show that it is constitutionally required. As the following must lay an adequate factual foundation for the victim’s sexual
cases indicate, this is not a broad exception. behavior before they can argue that its admissibility is constitu-
tionally required. Although the adequacy of the foundation is
In United States v. Cartgf the accused was charged with fact-specific, if the victim testifies at the Article 39(a) hearing
rape. At trial, the victim's roommate testified that she enteredand denies the allegations, the defense cannot rely solely on the
the victim’s room and found the accused and the victim in bed.counsel’s proffer to establish the foundation. At a minimum,
The victim was partially dressed and unconscious. The victimthe defense must call a witness to counter the victim’s denials.
claimed that the accused raped her while she was asleep. The
defense wanted to cross-examine the victim about an alleged In the second rape shield cabmjited States v. Velgzthe
homosexual relationship she had with her roommate. TheCAAF held that before the accused could introduce evidence of
defense contended that such a relationship would give the victhe victim's sexual behavior, the evidence must be relevant to
tim and her roommate a motive to lie about the alleged rapethe defense’s theory of the case. The defense cannot use this
After an Article 39(af session, the judge ruled that MRE 412 evidence to launch a smear campaign against the victim. At his
prevented the defense from cross-examining the victim aboutrape and assault trial, the accused sought to cross-examine one
this relationshig? of the alleged victims about her past sexual behavior. Specifi-
cally, the defense wanted to question the alleged victim about
At the Article 39(a) session, the military judge allowed the three incidents. The first regarded statements that she had made
defense to show why a cross-examination of the victim on thisto others about waking up naked in another Marine’s room after
issue was constitutionally required. The defense proffered thatlrinking and playing pool. The second involved the victim’s
an unnamed female sergeant saw the victim and her roommatalleged sexually aggressive behavior in a bar. The third inci-
at an all-female club dancing and hugging and kissing eachdent involved a report of rape that the victim had previously
other. The victim testified at the hearing that no one could havemade against another Mariffe.
seen her at a club hugging and kissing her roommate. The mil-
itary judge allowed the defense to call the unnamed witness to The defense argued that this evidence was constitutionally
testify at the hearing in order to establish a foundation for therequired as an exception to MRE 412. The defense asserted that
cross-examination. The defense, however, did not call the wit-this cross-examination was necessary to impeach the credibility
ness, and the military judge ruled that the defense had not metf the victim’s complaint. The military judge did not allow the
their burden to show why the cross-examination was constitu-defense to cross-examine the victim about any of this past sex-
tionally required under MRE 412 (b)(1)(€). ual behaviof®

The CAAF affirmed the military judge’s ruling. The court The CAAF upheld the military judge’s decision to exclude
said that the question of whether evidence of the victim’s pastthis evidence. The court said that MRE 412 places reasonable

47. Seed. app. 22.

48. Id.

49. 47 M.J. 395 (West 1998).

50. UCMJ art. 39(a) (West 1999).
51. Carter, 47 M.J. at 396.

52. Id. at 396-97.

53. Id.

54. 48 M.J. 220 (1998).

55. Id. at 226.

56. Id.
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limits on the accused’s right to cross-examine a witffe3hie
court then analyzed each of the incidents about which the The court also rejected the defense’s attempt to introduce
defense wanted to cross-examine the witness. evidence that the victim had previously made a rape complaint
against another Marine. The court rejected this evidence
The defense contended that the earlier pool playing incidentbecause it failed to meet the basic requirements of logical and
was factually similar to her claim of rape in this case and it waslegal relevance. According to the court, there was no evidence
necessary to question the victim about the earlier incident inthat the prior rape complaint was false, and the mere filing of a
order to assess her credibility. In the earlier incident, the victimcomplaint has no bearing on the truthfulness or untruthfulness
had allegedly been drinking heavily and playing pool with a of the complainant. Accordingly, the evidence had no rele-
Marine who was not her husband. She later said she woke ugance on this unrelated c&Se.
naked in the Marine’s barracks room. In her complaint in this
case, the victim stated that she had been drinking and wanted to Finally, the court noted that all of this evidence was incon-
play pool with the accused, a Marine who was not her hus-sistent with the defense’s theory of the case. At trial, the
band3® accused denied that any sexual incident ever happened. Under
this theory, the victim’'s past sexual history with other men had
The court said the differences in the previous incident wereno relevance. According to the court, the defense was attempt-
greater than the similarities. Most notably, in the prior incident, ing to launch a “smear campaign” that would paint the victim
the victim never made a claim of rape. Thus, the relevance ofn a bad ligh#*
this evidence on the issue of the victim’s credibility was not
obvious®® The court also noted that the similarity of the two
incidents was not significant. Drinking, playing pool, being Advice
with a Marine who was not the victim’s husband, and some sex-
ual activity were not so unique that they suggested that the vic- This case is a further reminder that the court is unwilling to
tim had made up the rape allegatfén. let the exception in MRE 412(b)(1)(C) swallow the rule. Just
because there may be evidence of the victim’s past sexual con-
The CAAF also affirmed the military judge’s decision to duct, the evidence is not necessarily admissible. The defense
preclude the defense from questioning the victim about her sexhas the burden to show that this evidence is relevant, consistent
ual aggressiveness towards another man at a bar. The defenséth their theory of the case, and constitutionally required. The
argued that this evidence was admissible under MRE 404(b) taCAAF clearly separated out each of the defense claims in this
show the victim’s lack of credibility. In the case at issue, the case and critically analyzed them.
victim claimed that she was unable to resist the accused because
she was intoxicated, and yet in the previous incident she had While the court does not specifically say when evidence of
acted in a sexually aggressive manner in spite of her intoxicathe victim’'s sexual behavior is constitutionally required, the
tion.®t opinion lists several factors that practitioners should consider.
First, is the victim’s sexual misconduct consistent with the
The CAAF correctly rejected this argument. The defensedefense theory of the case? If, a¥@bez the accused claims
has the burden of showing how the victim’s sexual aggressive-he was not involved in any sexual contact, the victim’s past sex-
ness to one man undermined her credibility with respect to hewal behavior or propensity has no relevance. Second, is the vic-
charge of rape by the accused. The court saw the defense¥m’s past sexual behavior factually similar to the allegations
argument as a thinly veiled attempt to suggest that a womaragainst the accused? Valez if the victim had alleged that the
sexually aggressive with one man on one occasion cannot b&arine she had previously played pool with and spent the night
truthful in claiming rape by another man on a different occa- with had raped her, this evidence may have some relevance to
sion. The CAAF held that this is exactly the type of evidence the accused’s case. Third, is the victim’s past sexual behavior
and argument that MRE 412 is intended to excRide. with one man relevant on the issue of consent with the accused?

57. Id.
58. Id.
59. Id.
60. Id. at 227.
61. Id.
62. Id.
63. Id.

64. Id. at 228.
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In this case, the defense was unable to show how the victim'sconsent. Military Rule of Evidence 412 is a rule of relevancy.
sexual aggressiveness with one Marine on one occasion hat@he premise of the rule is that reputation or opinion about the
any relevance to sexual contact with the accused on a differentictim’s past sexual behavior is not a relevant indicator of con-
occasion. Finally, is the victim’s past sexual behavior relevantsent. The court held that evidence of the victim’s sexual orien-
to her character for truthfulness? Melez if the defense could  tation, without a showing that the conduct is so particularly
have shown that the victim’s prior rape allegation was false, itunusual and distinctive as to verify the accused’s version of the
would have had some bearing on her character for truthfulnesgvents, is not relevaft. The court believes that a victim’s
and may have been admitted under MRE 608(byVhat is homosexual orientation is not so unusual or distinctive that it
clear from this case is that CAAF is wary of the defense usingwould verify an accused’s claim that the homosexual contact
sexual behavior evidence to launch a smear campaign againstas consensud.
the victim.
The court did not decide whether this evidence was admissi-
In the third rape shield case, the CAAF held that the victim’s ble to show the victim’s motive to lie. The court held that the
homosexual orientation is not automatically relevant on the defense waived this argument because they did not proffer the
guestion of whether the victim consented to sexual contact withevidence on this basis at trial.
someone of the same sex. Umited States vGrant,® the
accused was convicted of forcible sodomy and indecent assault.
The victim, Senior Airman (SrA) B claimed that after a night of Advice
heavy drinking, he was sleeping in the accused’s bunk and that
while he was asleep, the accused fondled his genitals and per- This case is a reminder that MRE 412 requires a higher
formed oral sodomy on him. The accused admitted to fondlingshowing of relevance than is required by MRE Z0tWnder the
SrA B’s genitals, but claimed that this was consensual. Thelow standard of MRE 401, the victim’s homosexual orientation
accused denied performing oral sodomy on Si%A B. has some tendency to show that he is more likely to have con-
sented to the accused’s contact than if he were a heterosexual.
At trial, the defense did not cross-examine SrA B about his Under the higher relevance standard of MRE 412, however, the
sexual orientation, although they sought to elicit testimony court did not believe that homosexual conduct is so particularly
from another witness that SrA B was a homosexual. Theunusual and distinctive that it would have verified the defen-
defense contended that SrA B’s sexual orientation was relevantlant’'s version of events. This case also reminds counsel to
on the issue of consent in this case. The government objectedrticulate all theories of admissibility at trial. Had the defense
and the military judge ruled that evidence of SrA B’s sexual ori- argued at trial that this evidence was relevant to show SrA B’s
entation was inadmissible under MRE 432. motive to lie in order cover up his own homosexuality, the mil-
itary judge may have admitted the evidence or the CAAF may
On appeal, the defense argued that this evidence was constirave reversed the judge’s decision to exclude the evidence on
tutionally required under MRE 412(b)(1)(C) on the issue of this basis.
consent and also to show SrA B’s motive to lie to avoid being
exposed as a homosexual. The CAAF rejected the defense’s
argument that sexual orientation was relevant to the victim’s

65. MCM,supranote 2, ML. R. E/ip. 608(b). This rule states:
Specific instances of conduct of a witness, for the purpose of attacking or supporting the credibility of the witnesanatbevitttion of a
crime as provided in MRE 609, may not be proved by extrinsic evidence. They may, however, in the discretion of theduéditdyrpbative

of truthfulness or untruthfulness, be inquired into on cross examination of the witness (1) concerning character of tifer Wwittiefsgness
or untruthfulness . . . .

66. 49 M.J. 295 (1998).

67. Id. at 296.

68. Id. at 297.

69. SeeUnited States v. Sanchez, 44 M.J. 174, 179-80 (1996).
70. Grant, 49 M.J. at 297.

71. Id.

72. MCM,supranote 2, M. R. Evio. 401. This rule defines relevant evidence as: “[E]vidence having any tendency to make the existence of any fact that is of

consequence to the determination of the action more probable or less probable than it would be without the ddidence.”
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Once a Molester, Always a Molester defendant challenged FRE 414 as a violation of his Due Process
and Equal Protection rights.
Two fairly new rules that federal and military courts have
begun to struggle with are MRE 413 and 41Zhese rules rep- The Tenth Circuit Court of Appeals began its review by not-
resent a significant departure from the longstanding prohibitioning that this rule is a significant departure from FRE 404(b).
against using uncharged misconduct to show that the accused iBhe court said that in child abuse cases, FRE 414 replaces the
a bad person or has the propensity to commit criminal miscon-estrictive FRE 404(b) and allows the government to prove the
duct’™ Both rules state that evidence that an accused committediefendant’s bad character and argue his propensity to molest
either acts of sexual assault or child molestation is admissiblechildren?®
and may be considered for its bearing on any matter to which it
is relevant. Absent from these rules are the familiar limitations  Citing the language of the Supreme CourMithelson v.
found in MRE 404(a) and (b) that specifically prohibit the gov- United Stateg® the court noted that a ban on the use of propen-
ernment from using uncharged misconduct to prove that thesity evidence may have a constitutional dimension. In spite of
accused has a bad character or that he has the propensity fdichelson the court said that there is no case that directly holds
commit the charged offenses. Free from these limitations, trialthat the use of propensity evidence violates the Due Process
counsel can now argue that, because the accused has committ€@lause. For a rule of evidence to violate the Due Process
similar misconduct in the past, he is more likely to have com- Clause, the rule must violate fundamental conceptions of jus-
mitted the charged offenses. Courts must now decide whethetice® The court said FRE 414 did not violate these fundamen-
there are any limits to the use of uncharged misconduct undetal concepts of fairness for three reasons.
these rules and whether the use of this evidence to show the
accused's bad character violates the Due Process Clause or the First, the court cited historical practice. In the court’s view,
Equal Protection Clause of the Constituti®nThree cases  while there is a long history in the United States of courts
illustrate how the courts are trying to resolve these issues. excluding propensity evidence, the record regarding evidence
of one’s sexual character is more ambigudugccording to
The first case involved a constitutional challenge to FRE the court, several states have relaxed the rules against the use of

4147 In United States v. CastilJ6 the defendant was charged propensity evidence in cases involving illicit sex. Some states
with several acts of child sexual abuse against his daughters. A¢ven developed a “lustful disposition” rule allowing past sexual
trial, the children testified not only to the charged abuse, butmisconduct to be admitted to show a defendant’s bad character.
also to other uncharged acts of abuse. The doctors who treateébhe court said this historical ambiguity favors the use of this
the victims also testified that one of the victims told him that the evidence because the protection afforded the defendant is not
defendant had molested her at least ten other times. This evideeply rooted?
dence was admitted under FRE 414. At trial, and on appeal, the

73. Id. MiL. R. Bvip. 413, 414. Military Rule of Evidence 413 states in part: “In a court-martial in which the accused is charged with aof ciéxuse assault,
evidence of the accused’s commission of one or more offenses of sexual assault is admissible and my be considereddarmtarearatter to which it is relevant.”
Id. MiL. R. Evip. 413. Military Rule of Evidence 414 states: “In a court-martial in which the accused is charged with an offense ofilsemoééstation, evidence
of the accused’s commission of one or more offenses of child molestation is admissible and my be considered for its darmgtento which it is relevant.”
Id. MiL. R. B/ip. 414.

74. SeeMichelson v. United States, 335 U.S. 469 (1948) (discussing the prohibition against using uncharged misconduct to presedhébadacharacter). In
Michelsonthe Court said propensity evidence is inadmissible because it weighs too much with the jury and may overpursuade tmemay berjuict an accused
because of a bad general record without focusing on the offense that the accused stands chaldedtw#8-70. This common law principle is reflected in both
the federal and military rules of evidence. Military Rules of Evidence 404(a) and (b) state that evidence of a persensscharactmissible for the purpose of
proving that the person acted in conformity with that character on a particular occasion. sifitdhote 2, M. R. Evip. 404(a), (b).

75. U.S. ©nst. amend. V, XIV.

76. Federal Rules of Evidence 413 and 414 mirror the military rules in all pertinent parts. Federal Rule of Evidence: 41 statéminal case in which the
defendant is accused of an offense of sexual child molestation, evidence of the defendant’s commission of another téfeseeafratfild molestation is admissible
and my be considered for its bearing on any matter to which it is relevant.’RFE/p. 414(a).

77. 140 F.3d 874 (10th Cir. 1998).

78. 1d. at 879.

79. 335 U.S. 469 (1948).

80. Castillo, 140 F.3d. at 881.

81. Id.

82. Id.
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Second, the court noted that other rules of evidence havea template that other courts, including the Air Force Court of
been found to be constitutional even though there is a risk thatCriminal appeals, have followed in analyzing these new rules
a defendant will be convicted because of his bad character. Thef evidence. The court’s view that FRE 414 specifically allows
most notable rule in this category is FRE 404(b). In spite of thisthe government to use evidence of other misconduct to argue
risk, the Supreme Court has upheld the constitutionality of thatthat the accused has a bad character or criminal propensity is
rule® significant. In spite of the rule’s language, not all courts have

been as willing to accept this propositin.

Third, and most importantly, FRE 403 still applies to the
admissibility of this evidence. According to the court, this is  In its decision, the court avoided a strict reading of the rule.
the most significant factor favoring the constitutionality of FRE The rule itself says that prior misconduct of a similar nature “is
414. The court held that the FRE 403 balancing test applied tadmissible.” The rule does not indicate that other rules of evi-
evidence admitted under FRE 414 in spite of the rule’s lan-dence provide any limitation on the admissibility of this evi-
guage that says that evidence of other similar misconduct “isdence. Nevertheles§astillo reads a FRE 403 balancing
admissible.?* Under this balancing test, the trial judge must requirementinto the rule. Absent this balancing requirement, it
ensure that the evidence is both relevant and not unfairly prejuis unlikely that the court would have found the rule to be con-
dicial. Accordingly, the judge should always exclude evidence stitutional. The question remains whether FRE 403 sulfficiently
that would violate the defendant’s fundamental right to a fair protects the accused’s Due Process rights because the rule itself
trial. The court remanded the case to the trial court for a fullerfavors the admissibility of relevant evidence unless the proba-
explanation of how the judge conducted the FRE 403 balancingive value is substantially outweighed by the risk of unfair prej-
in this case. udice. The court does not give any guidance to trial judges on

what factors they should consider in balancing these interests.

The defendant also challenged the rule as a violation of the
Equal Protection Clause. He argued that the rule treats this Following closely on the heels @astillo and adopting a
class of suspects differently than other suspected criminals andery similar analysis, the Air Force Court of Criminal Appeals
affords them fewer protections. The court acknowledged thatupheld the constitutionality of MRE 413 linited States v.
the rule does treat this class of criminal suspects differently thanWright® In Wright, the accused was charged with rape, house-
others, but in conclusory language, the court held that this wasreaking, and two specifications of indecent assault with two
not a violation of the Equal Protection Clads&.he courtrea-  different victims. The accused pleaded guilty to one specifica-
soned that under the rational basis test, Congress intended thtén of indecent assault and unlawful entry, but pleaded not
rule to enhance effective prosecutions in child molestationguilty of indecent assault and rape of the second victim. At
cases. According to the court, these cases are often difficult tdrial, the military judge allowed the government to introduce
prove and these rules provide important corroboration evidenceevidence under MRE 413 of the indecent assault to which the
that would otherwise be lacking. This was a sufficient basis foraccused pleaded guilty. The judge specifically allowed the gov-
the disparate treatment of this class of suspécts. ernment to use this evidence to argue that the accused had the

propensity to commit the indecent assault and rape of the sec-
ond victim. The military judge also instructed the members
Comment concerning the use of this evidence to show propefisity.

Castillois an important case for military practitioners. This On appeal, the defense argued that MRE 413 is unconstitu-
is one of the first federal cases to address the constitutionalitytional on its face because it violates the Constitution’s Due Pro-
of either the federal or the military rule. The opinion provides cess and Equal Protection Clauses. Addressing the Due

83. Id. at 882
84. Id.
85. Id. at 883.
86. Id.

87. See e.g.United States v. Hughes, 48 M.J. 700 (A.F. Ct. Crim. App. 1998). This case involved the admission of evidence underagiitEstiize accused.
The Air Force Court did not address the constitutionality of the rule, but evaluated how the rule was applied in that@@séculaa concurring opinion, Senior
Judge Snyder explained that MRE 414 still does not allow the government to argue that the accused has the propensithitdreroledtidge Snyder said that
MRE 414 just expands the arguments that the government could already make under MRE 404(b). According to Judge Snydexpiedsdd£ongress’s pref-
erence for this testimony to be admitted even if there is some risk that the members may use it as propensitylévadef8®31 (Snyder, J., concurring). It is
difficult to see how Judge Snyder’s view is supported by either the language or legislative history of the rule, neitblbrpoit\ehiy limits on how this evidence is
to be used. Further, the legislative history specifically assumes that evidence admitted under this rule will be us¢det@stsed’s propensitgee, e.9.140
Cone. Rec. H8991-92 (daily ed. Aug. 21, 1994) (statement of Representative Molildai$12990 (daily ed. Sept. 20, 1994) (statement of Senator Dole).

88. 48 M.J. 896 (A.F. Ct. Crim. App. 1998).
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Process challenge, the court assumed, as did the Tenth Circuttirned to the Tenth Circuit and adopted much of its rationale for
with FRE 414, that MRE 413 allows the government to use sim-upholding the constitutionality of this rule. Indeéaflfight
ilar uncharged misconduct evidence to prove the accused’s proreads like a condensed versionGastillo. In this condensed
pensity to commit sexual assault crimes. version, however, the Air Force Court omits some critical
aspects o€astillo.
The Air Force Court said that in order for MRE 413 to vio-
late the Due Process Clause, the rule must violate fundamental In Castillo, the court stressed the need for the trial judge to
notions of fairness. Adopting much of the analysis of the conduct a FRE 403 balancing test before admitting this evi-
Castillo court,the Air Force Court held that historically there is dence. The court even remanded the case to the trial court so
“no fundamental conception of justice which precludes admis-the judge could develop the FRE 403 balancing on the record.
sion of prior bad acts of the same type as those of which théThe Air Force Court, however, did not mention the role MRE
accused stands chargé8l.The court concluded that the protec- 403 plays in ensuring that the accused’s due process rights are
tions against the use of propensity evidence in sexual assaulprotected. This failure is unfortunate because it may send an
cases are not so fundamental to our system of justice that theynintended message that military judges do not need to do a
equate to a due process right. detailed balancing, or that they do not need to articulate how
they did the balancing test. The courtiight should have
Absent from the court’s opinion is any direct mention of done more than simply adopt the Tenth Circuit’s analysis. They
MRE 403 and how it should serve to protect the accused againsthould have specifically addressed how MRE 403 applies to
the admission of unfairly prejudicial evidence. In a footnote, this evidence and what they expect of the military judge in con-
the court said, without elaboration, that the military judge in ducting a balancing test.
this case properly conducted a MRE 403 balancing. In that
same footnote, the court also sent a clear message to military On the equal protection issue, the Air Force Court again was
judges that MRE 403 should not pose much of a hurdle to thetoo willing to adopt the Tenth Circuit’s opinion without any
admissibility of MRE 413 and MRE 414 evidence. The court independent analysis. The court said that the strict scrutiny
said, “during such balancing, judges should recognize that thestandard did not apply to MRE 413 because no court has iden-
presumption is in favor of admissioft.” tified sex offenders as a suspect ckAs§he court’s reasoning
places the cart before the horse, because the court assumes that
The defense also challenged the rule on equal protectiorthese suspects are sexual offenders when that is the very issue
grounds, alleging that it prevents a group of suspects fromat trial. Further, MRE 413 does not limit admissibility of
receiving a fair trial. According to the defense, because MREuncharged misconduct only to prior convictions or determina-
413 denies these suspects a fair trial, the court should apply #ons that the accused is a sexual offender. The rule says “evi-
strict scrutiny standard of review. The court rejected this argu-dence of the accused’s commission of one or more offenses of
ment as well. The court applied a rational basis standard osexual assault is admissibRe."The court failed to adequately
review because sexual offenders were not members of a suspeatidress why suspects of sexual assault and child molestation
class and MRE 413 does not otherwise violate fundamentalshould get less procedural protections than other classes of sus-
notions of fairness. Under this standard, the court held thatpects.
Congress had a rational basis for this rule to provide a means by The third case to tackle these new ruleBngted States v.
which evidence of patterns of abuse and similar crimes could beHenley®*® Here, the accused was charged with molesting his son
admitted into evidenc¥. Therefore, MRE 413 does not violate and daughter over a five-year period. The government intro-
the Equal Protection Clause. duced other instances of molestation that allegedly occurred
outside the five-year statute of limitations. The government
This is the first military case to address the constitutionality offered this evidence under MRE 404(b) and MRE 414. The
of either MRE 413 or MRE 414 directly. The Air Force Court

89. Id. at 899.

90. Id. at 901.

91. Id.

92. Id. at 899 n.1.

93. Id. at 901.

94. Id.

95. MCM,supranote 2, M. R. Evip. 413(a).

96. 48 M.J. 864 (A.F. Ct. Crim. App. 1998).
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military judge admitted this evidence over the defense’s objec- Advice
tion.
These three cases provide military practitioners some impor-
On appeal, the defense argued that the military judge erredant insights about the use of these new rules. First, in spite of
in admitting this evidence under MRE 414. Appellate defensethe broad language of the rules, courts may narrow their appli-
counsel did not challenge the admissibility of this evidence cation. No court is likely to take the term “is admissible” at face
under MRE 404(b). The Air Force Court held that the evidencevalue. On the contrary, courts likaastillo will apply other
was admissible under 404(b) and that any issue of the evitules to control the admissibility and use of this evidence. The
dence’s admissibility under MRE 414 was, therefore, moot. most significant control is MRE 403. This rule gives the mili-
The court reasoned that because MRE 404(b) is a more restridary judge the discretion to preclude evidence that is unfairly
tive rule, evidence admitted under that rule is per se admissiblgrejudicial, even if otherwise admissible.
under MRE 4147
Practitioners should also analyze the admissibility of evi-
The court’s reasoning is incorrect. Even if the evidence isdence under MRE 413 and MRE 414 under the same rubric
admissible under MRE 404(b), that does not automatically ren-they use for MRE 404(b) evidence. Counsel should ask
der it admissible under MRE 414. This is because evidencewhether: (1) the evidence is relevant, (2) the evidence is suffi-
admitted under MRE 404(b) can only be admitted for a non- cient and in an admissible form, and (3) the risk of unfair prej-
character purpose. Further, the military judge will give a limit- udice substantially outweighs the probative védtue.
ing instruction to the panel that specifically tells them that they
cannot consider this evidence to conclude that the accused has Finally, in spite of the rule’s language and its legislative his-
a bad character or has a propensity to commit criminal miscontory, some courts may agree with Judge Snyder and be unwill-
duct. These limitations are in contrast with the theory behinding to admit this evidence for its tendency to show the accused’s
the admissibility of evidence under MRE 414. Under MRE bad character or his propensity to commit sexual assaults or
414, the evidence is expressly admitted for its tendency to shovehild molestation. Accordingly, government counsel must be
the accused’s propensity to commit this type of offense. prepared to argue other non-character theories of relevance for
Because the theories of admissibility under MRE 404(b) andthe admissibility of this evidence under MRE 404(b).
MRE 414 differ, evidence admitted under MRE 404(b) does not
moot questions of admissibility under MRE 414. Judge Snyder,
who wrote the opinion, believes that evidence admitted under Your Secret is Safe With Me . . . NOT!
MRE 414 cannot be used as propensity evidéhdedge Sny-
der’s opinion illustrates that judges who are uncomfortable with  In 1997, the Army Court of Criminal Appeals stated in
the broad language of MRE 413 and MRE 414 may look to United States v. Demmingsat a psychotherapist-patient priv-
more familiar rules of evidence to analyze the admissibility of ilege may exist in the militadf® The Army Court’s opinion
uncharged misconduct in sexual assault and child molestatiorwas dicta, and raised the question of whether such a privilege
cases. really exists. In 1998, a different panel of the Army Court
addressed the issue directly and held that there is no psycho-
therapist-patient privilege.

97. Id. at 870.
98. United States v. Hughes, 48 M.J. 700, 730 (A.F. Ct. Crim. App. 1998) (Snyder, J., concBemgyupraote 86 and accompanying text.
99. See, e.g.United States v. Miller, 46 M.J. 63, 65 (1996).

100. SeeUnited States v. Demmings, 46 M.J. 877 (Army Ct. Crim. App. 1997) (citing Jaffe v. Redmond, 518 U.S. 1 (1288)&,tfhe Court held that there is a
psychotherapist-patient privilege under federal common law that extends to licensed social wafi@s18 U.S. at 16.
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United States v. RodriguéZinvolved an accused convicted Advice
of intentionally injuring himself by shooting himself in the
abdomen. At trial, the accused claimed that the self-inflicted Because a psychotherapist-patient privilege is both imprac-
wound was an accident. During his medical treatment prior totical, and inconsistent with the language of MRE 501(d), the
trial, however, the accused told a psychiatrist that he wanted t@ourt said it does not exist and will not exist until the President

cause some injury to himself so he could get sent Keimdt expressly creates off&. A draft proposal recognizes a limited
trial and on appeal, the defense tried to suppress these stat@sychotherapist-patient privilege in the milita¥. The pro-
ments claiming privilegé® posed MRE 513 would offer a limited privilege to persons sub-

ject to the UCMJ and psychotherapists. This rule will not likely

The Army Court rejected the defense’s claim for two rea- be adopted before late 1999. For now, Army practitioners
sons. First, the court held that the federal common law privi-should assume that there is no privilege. Defense counsel must
lege without specifically tailored parameters and exceptionstake this into consideration in advising clients to seek counsel-
necessary in a military environment is not practi®alThe ing.
court said an unrestricted general privilege could endanger
safety and security, and commanders could be deprived of crit-
ical information, thereby, putting their soldiers and missions in Expert Evidence
jeopardyt®® The court cited the language of MRE 501(&Y¢4)
to support its holding. Military Rule of Evidence 501(a)(4) Last year was a banner year in the area of expert testimony
says that the military recognizes the common law privileges toand scientific evidence. Two of the most important cases came
the extent that these privileges are practical and not inconsisterfrom the Supreme Court. In one, the Court addressed the stan-

with the code, these rules, or thlanual for Courts-Martial dard of review that appellate courts should apply when review-
The court believed that a broad psychotherapist-patient privi-ing a trial judge’s decision to admit or exclude scientific
lege is not practical in a military context. evidence. In the second, the Court held that the judge’s gate-

keeping function applies to all types of expert

The court also said that MRE 501(d) already bars the appli-evidence. Finally, the Supreme Court ruled on the constitution-
cation of thelaffe privilege for psychiatrists employed by the ality of MRE 707. The CAAF also addressed a number of
armed forces. Military Rule of Evidence 501(d) says that infor- expert evidence issues. For the first time, the court looked at
mation not otherwise privileged does not become privileged onthe admissibility of expert testimony in the area of eyewitness
the basis that it was acquired by a medical officer or civilian in identification. The CAAF also revisited a recurring issue
a professional capacity” The court held that this language regarding the scope of an expert’s opinion.
covers not only doctors but psychiatrists as Well.

101. 49 M.J. 528 (Army Ct. Crim. App. 1998).

102. Id. at 529.

103. Id.

104. Id. at 531-32.

105. Id.

106. MCM,supranote 2, M.. R. B/p. 501(a)(4). This rule states:

(a) A person may not claim a privilege with respect to any matter except as required or provided for in:

(4) The principles of common law generally recognized in the trial of criminal cases in the United States district coantstpurge 501 of
the Federal Rules of Evidence insofar as application of such principles in trials by courts-martial is practicable amdrgdd@ribconsistent
with the code, these rules, or this Manual.

107. Id. ML R. Evip. 501(d).
108. Rodriguez49 M.J. at 533.
109. Id. at 532.

110. Appendix A to this article contains the text of proposed MRE 513.
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Standard of Review requires the appellate courts to apply a special standard to the
trial judge’s decision. As with most evidentiary rulings, the
After the Supreme Court’s opinion iDaubert v. Merrell standard of review for the judge’s decision is abuse of discre-
Dow Pharmaceuticals Ing** the federal circuits were confused tion. This holding, coupled with the Court’s rulingDaubert
about the standard of review that appellate courts should applyives the trial judge significant power over the admissibility of
when reviewing a trial judge’s decision to admit or exclude sci- scientific testimony. The military judge must serve as the gate-
entific evidence. InGeneral Electric Companyet al.v. keeper to ensure that only reliable scientific testimony reaches
Joiner'2the Supreme Court resolved this dispute. In this case the fact finder. In that gatekeeper role, the judge has wide dis-
the plaintiff claimed that his exposure to polychlorinated biphe- cretion and should not be second-guessed by the appellate
nyls (PCBs) manufactured by General Electric caused his lungcourts simply because they disagree with the trial judge’s deci-
cancer. To support this claim, the plaintiff intended to call two sion.
experts to testify about studies showing that exposure to PCBs
caused cancer in laboratory animals. The trial judge ruled that

the plaintiff’s expert testimony did not show a sufficient link Supreme Court Clarifies Daubert
between PCBs and lung cancer. The court excluded the testi-
mony and granted summary judgment for the defendant. In the second decisid#f, the Supreme Court clarified

another nagging issue that remained unanswered after their
The Eleventh Circuit Court of Appeals reversed the district landmark opinion irDaubert!” In clear, understandable lan-
court’s ruling. The appellate court applied a “particularly strin- guage, the Court held that the trial judge’s gatekeeping respon-
gent standard of review” when it reviewed the judge’s decision sibility in evaluating the reliability of expert testimony applies
to exclude the expert testimony. The court reasoned that thigot only to testimony based on scientific knowledge, but also to
stricter standard was necessary because the federal rules of eviestimony based on technical and other specialized knowl-
dence governing scientific evidence display a preference foredge!'® The Court also clarified that the trial judge can use the
admissibility** factors announced iDaubertas well as other appropriate fac-
tors to evaluate the reliability of scientific and non-scientific
The Supreme Court granted certiorari and reversed the Elevexpert testimonit® Finally, the Court’s opinion reiterated the
enth Circuit. The Court rejected the Eleventh Circuit's “partic- considerable leeway and broad latitude that the trial judge must
ularly stringent standard.” A unanimous Court held that abusehave in making reliability determinations regarding expert evi-
of discretion is the proper standard for reviewing a trial judge’s dence'?°
decision, and nothing iDaubertor the federal rules created a
stricter standard with scientific or other expert testimény. In an age of increasing reliance on expert evidence in courts-
martial, Kumho Tirehas important implications for criminal
practitioners and military judges. When read in connection
Advice with Daubert andGeneral Electric v. Joing?* Kumho Tire
completes a trilogy of cases on expert testimony and sets the
This case reminds practitioners and judges that there is notheourse for the admissibility of expert evidence for decades to
ing so unique about the admissibility of expert testimony that come. There are several points practitioners must take away

111. 509 U.S. 579 (1993). Daubert the Supreme Court overruled the test, which federal courts had used to evaluate the reliability of novel scientific theories.
The Court set out factors that trial judges should use to evaluate the reliability of evidence developed through thenseibadficThe Court also stressed the role
of the trial judge as the gate keeper, charged with keeping the courtroom free of “junk science.”

112. 118 S. Ct. 512 (1997).

113. Id. at 516.

114. 1d.

115. Id. at 517.

116. Kumho Tire v. Charmichael, 119 S. Ct. 1167 (1999).

117. 509 U.S. 579 (1993).

118.Kumho Tire 119 S. Ct. at 1171.

119.1d.

120.1d.

121. 522 U.S. 136 (1997).
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from this trilogy. First, the trial judge’s gatekeeping responsi- foundation for the introduction of the polygraph examination
bility applies to all types of expert testimony. Second, the trial results!®
judge can use the factors announcedanbertas well as other
appropriate factors to evaluate the reliability of expert  On appeal, the CAAF reversed the military judge, holding
evidence. Third, the role of the trial advocate in demonstratingthat MRE 707 violated the accused’s Sixth Amendrdenght
the reliability of expert testimony is more important than ever to present a defens&. The CAAF adopted the Supreme
before. Finally, military judges will enjoy broad discretion in Court’s rationale irRock v. Arkansg$® where the Court stated
deciding on the reliability and admissibility of expert testi- that a legitimate interest in barring unreliable evidence does not
mony. extend to an exclusion that may be reliable in an individual
case?® The CAAF concluded that the trial court should rule on
the admissibility of polygraph evidence on a case-by-case basis
Polygraphs and remanded the case to the trial court for an evidentiary hear-
ing on the admissibility of the polygraph resdfsThe govern-
In United States v. Scheffét the Supreme Court reversed ment appealed and the Supreme Court granted certibrari.
the CAAF, holding that MRE 70%2which excludes polygraph
evidence from courts-martial, does not unconstitutionally = On 31 March 1998, the Supreme Court reversed, holding
abridge an accused’s right to present a deféfse. that MRE 707’s exclusion of polygraph evidence does not
unconstitutionally abridge the right of accused members of the
The accused was charged with, among other offensesmilitary to present a defen$®. Writing for an eight-person
wrongful use of methamphetamine. At trial, the accused majority, Justice Thomas held that rules restricting the accused
offered an innocent ingestion defense and moved to introducdrom presenting relevant evidence do not violate the Sixth
the results of an exculpatory polygraph test administered by theAmendment so long as they are not arbitrary or disproportion-
Air Force Office of Special Investigation in order to corrobo- ate to the purposes they are designed to $&rve.
rate his in-court testimony. Citing MRE 707, the military judge
refused to allow the accused to introduce or attempt to lay a The Court then examined the reliability of polygraph evi-
dence. The Court found that there was no scientific consensus

122. 118 S. Ct. 1261 (1998).
123. MCM,supranote 2, M.. R. Bip. 707. This rule provides:
(a) Notwithstanding any other provision of law, the results of a polygraph examination, the opinion of a polygraph examinezfenence
to an offer to take, failure to take, or taking of a polygraph examination, shall not be admitted into evidence.
(b) Nothing in this section is intended to exclude from evidence statements made during a polygraph examination whichisgedthisr
sible.
Id.
The President promulgated Military Rule of Evidence 707 pursuant to Article 36(a), UCMJ. The stated reasons for the fBrthvezecis no scientific consensus
on the reliability of polygraph evidence, (2) the belief that panel members will rely on the results of polygraph evidanttewrafiifill their responsibility to eval-
uate witness credibility and make an independent determination of guilt or innocence, and (3) the concern that polygcaphiédilent the focus of the members
away from the guilt or innocence of the accused.
124. Scheffer118 S. Ct. at 1261.
125. Id.
126. U.S. Gnst. amend. VI.

127. United States v. Scheffdd M.J. 442, 445 (1996)The court assumed but did not address whether the President acted in accordance Article 36(a) UCMJ in
promulgating Military Rule of Evidence 70Td.

128. 483 U.S. 44 (1987) (striking down Arkansas’ ban on post hypnotic testimony).
129. I1d. at 61.

130. Scheffer44 M.J. at 449.

131. United States v. Scheffer, 117 S. Ct. 1817 (1997).

132.United States v. Scheffer, 118 S. Ct. 1261, 1263 (1998).

133. Id. at 1264.
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that polygraph evidence is reliable. The Court noted that mostability of polygraph evidence, the President’s ban is not uncon-
state courts and some federal courts still impose a ban on polystitutional. The majority opinion, however, does not give any
graph evidence and that courts continue to express doubt abowgfuidance as to the level of scientific consensus required before
whether such evidence is reliable even in jurisdictions that doMRE 707’s ban would no longer be justified. Furthermore, nei-
not have a bat#* Given the widespread uncertainty about the ther Justice Thomas’ opinion nor Justice Kennedy’s concur-
reliability of polygraph evidence, the Court held that the Presi- rence discusses how a ban on polygraph evidence is compatible
dent did not act arbitrarily or disproportionately in promulgat- with Daubert,which gives wide discretion to the trial judge to
ing MRE 7073 admit or exclude scientific evidence.

In a concurring opinion, Justice Kennedy, joined by three  Finally, the majority opinion did not address the issue raised
other justices, stated that the only valid interest served by MREby Justice Stevens in his dissent that the President’s promulga-
707 is to prevent unreliable evidence from being introduced attion of MRE 707 may violate Article 36(a), UCMJ. The major-
trial. Because of the ongoing debate about the reliability of ity opinion did not discuss or note any unique military concerns
polygraph evidence, he was unwilling to require all state, fed- that justify a special evidentiary rule for courts-matrtial.
eral, and military courts to consider this evidet€elustice
Kennedy then said that while MRE 707 is not unconstitutional,  In spite of the 8-1 decision upholding the constitutionality of
he doubts that a rule of exclusion is wise, and that some lateMRE 707, the Court’s support of this unwise ban is lukewarm.
case may present a more compelling case for the introductiorGiven a more compelling case, four justices may join Justice
of polygraph evidenc®’ He did not indicate what a more com- Stevens and require trial courts to consider the introduction of
pelling case may be. this evidence.

The only dissenter, Justice Stevens, said the President’s pro-
mulgation of MRE 707 may violate Article 36(a) of the Uni- Polygraph Evidence in Preliminary Hearings
form Code of Military Justice (UCM¥? because there is no
identifiable military concern that justifies a special evidentiary ~ Military Rule of Evidence 104 states that the rules of evi-
rule for courts-martial®® Justice Stevens also believed that dence, except for those with respect to privileges, do not apply
polygraph evidence is as reliable as other scientific and non-sciat preliminary hearings and other proceedings under Article
entific evidence that is regularly admitted at tHalGiven this 39(a), UCMJX* Is polygraph evidence then admissible at these
reliability and the very sophisticated polygraph program pre-trial hearings because the rules do not apply? The CAAF
administered by the Department of Defense, Justice Stevensoted, but avoided, this issuelimited States v. Light® a post-
said it is unconstitutional to deny an accused the use of this eviScheffercase. In_ight, the accused was convicted of larceny
dencet*t for stealing government equipment. During the investigation
he failed a CID polygraph. The polygraph failure was one fac-
tor that a Texas justice of the peace used to justify granting a
Analysis search warrant of the accused’s civilian quarters. On appeal,
the CAAF considered whether the polygraph results can be
Scheffeiguarantees that polygraph evidence will continue to considered in deciding probable cause. The CAAF noted the
be excluded from the trial phase of courts-martial. Despite thisapparent tension between MRE 104 and MRE 707, but decided
ruling, the case raises a number of questions. Eight justiceshe case on other grounds. The court did say that this is an area
held that, because there is no scientific consensus about the relihat the President may want to clarify in the futidteNothing

134. Id at 1266.

135. Id.

136. Id. at 1269 (Kennedy, J., concurring).

137. 1d.

138. UCMJ art. 36(a) (West 1999).

139. Scheffer118 S. Ct. at 1272 (Stevens, J., dissenting).
140. Id. at 1276 (Stevens, J., dissenting).

141. Id. at 1270 (Stevens, J., dissenting).

142. MCM,supranote 2, M. R. Bp. 104.

143. 48 M.J. 187 (1998).
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in MRE 707 or any other evidentiary rule prohibits the conven- tise by commenting on the credibility of the victims, an issue

ing authority from considering the accused’s passing or failing reserved for the fact find&® The court said the doctors’ opin-

of a polygraph examination in deciding the appropriate dispo-ions that sexual abuse had occurred were neither useful nor

sition of the case. helpful to the jury because the jury was equally capable of mak-
ing this determination. The court stated that the expert cannot
act as a human lie detector. According to the court, such opin-

Limits on the Expert’s Opinion ions violate MRE 608(a)’s limits on character evidence and
exceed the scope of the witness’s expertise. This testimony also
One recurring issue that the appellate courts seem to faceisurped the role of the panel, which has the exclusive function

every year is the scope of an expert’'s opinion. The questiorto decide witness credibility issu&s.

most often arises in child molestation and sexual assault cases.

Often the government seeks to introduce expert testimony The testimony of these experts violated this rule because

about common reactions that victims of these crimes suffer.they both rendered an opinion as to the ultimate issue. The sec-

The expert then opines that the victim in the case at trial suf-ond expert also violated these rules because she testified that

fered similar reactions. The problem is that often the expert'sthe boys were victims of incest. The court noted that she pref-

opinion can cross the line and become a comment on the victinaced her testimony with the assertion that she was qualified to

or another witness’s credibility. Military and federal courts distinguish between founded and unfounded cé%es.

have consistently held that such testimony is not helpful to the

fact finders because the witness has no expertise on questions

of witness credibility. Advice

The case that best illustrates the point this yeamised This case shows that counsel must walk a very thin tight
States v. Birdsal*® In Birdsall, the accused was convicted of rope when dealing with expert testimony. Qualified experts can
indecent acts, indecent liberties, and sodomy of his two sonsinform the panel of the characteristics found in sexually abused
Two psychologists interviewed both boys several times beforechildren. A doctor who interviews the victim may also repeat
trial. Both boys claimed that the accused fondled them and perthe victim’s statements identifying the abuser as a family mem-
formed anal sodomy on them on several occasions. No physiber if there are sufficient guarantees of the statement’s trustwor-
cal evidence corroborated the molestation, and the accusethiness. An expert can also summarize the medical evidence
denied ever touching the boys inappropriat&ly. and testify that the evidence in this case is consistent with the

victim’'s allegations of abuse. The expert, however, cannot go

At trial, the two doctors who interviewed the boys testified beyond that and comment on the credibility of witnesses or tes-
as experts in pediatrics and child abuse. Both experts testifiedify that sexual abuse has occurred and identify the perpetrator
about statements the victims made to them. Over a defensef the abusé>!
objection, the first doctor also testified that in his opinion the
children were victims of sexual abuse. The second doctor tes-
tified that in her opinion the cases were founded and the chil- Eyewitness Identification
dren were the victims of abuse and incest. She further testified
that the victims suffered post traumatic stress disorder because Inrecent years, an increasing number of cases have involved
of sexual abuse. The defense counsel did not object to the se@xpert testimony on eyewitness identification. Typically, the
ond expert’s testimony’ expert is used to undermine the reliability of an eyewitness’s

identification by testifying about a number of factors that

On appeal, the accused contended that it was plain error foadversely affect the eyewitness’s ability to accurately observe
the military judge to admit this testimony. The CAAF agreed. and relate the identification. In two cases this y&aited
The court held that both experts exceeded their areas of expeiStates v. Browf? andUnited States v. Rivet® the CAAF, for

144.1d. at 191.

145. 47 M.J. 404 (1998).
146. 1d. at 407.

147. 1d. at 407-08.

148. Id.

149. Id. at 409-10.

150. Id. at 408.

151. Id. at 410.
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the first time, addressed the admissibility of expert opinion evi- A few hours later, a utility worker stopped his truck at a gas
dence relating to eyewitness identification. In both cases, thestation in Killeen, Texas. While getting gas, the utility worker
CAAF declined to announce a rule on the admissibility or inad- noticed a man about forty feet away talking on a pay phone.
missibility of expert testimony on eyewitness identification. According to the utility worker, the man was a thin black male,
Rather, the court said the admissibility of this evidence would wearing blue jeans, a dark windbreaker, and a blue baseball cap
depend on the facts of each case. with a white “A” on it. As the utility worker went to pay for
gas, the man in the phone booth got in the truck and started to
In Rivers the accused was convicted of distributing cocaine. drive away. The utility worker ran after him and got a look at
On one occasion, the accused sold cocaine to a military policénis face before he drove off in the truck. Later that day, the sto-
informant. On another occasion, he sold cocaine to the saméen truck was involved in an accident, and the accused was sub-
informant and an undercover military police investigator. Prior sequently apprehended at his on-post quarters where he was
to trial, the defense requested government funding for an experhiding in a closet and holding a butcher knffe.
in the field of eyewitness identification. The defense contended
that the informant who identified the accused as the person who When the police searched the stolen truck, they found a blue
sold him the cocaine was lying. The defense also contendedbaseball cap with the letter “A” on it and the name “Brown”
that the identification by the MPI investigator was unreliable embroidered on the side. The utility worker, whose truck was
because the investigator was inexperienced, nervous, excitedstolen, identified the accused in a photo line-up as the perpetra-
and of a different race than the accu%éd. tor.1%8

The convening authority and the military judge denied the Before trial, the defense requested that the convening
defense request for an expert. The judge said that the defenseauthority appoint a Dr. Cole as an expert witness for the defense
requested expert was properly qualified, that this was a propein the area of eyewitness identification. The convening author-
subject matter of expert testimony, and the expert’s conclusionsty denied the request, and the defense renewed the request to
are of the type reasonably relied on in the field. The judge,the military judge at trial. The defense claimed that Dr. Cole
however, ruled that the probative value of the expert’s testi-would testify that the eyewitness’s identification of the accused
mony was substantially outweighed by the danger of confusingwas unreliable because of several errors in his perception. The
the issues, misleading the members, and wasting time. In makmilitary judge denied the defense’s withess request.
ing this ruling, the judge believed that this information would
not help the panel members. According to the judge, under the The judge ruled that Dr. Cole was a properly qualified expert
facts of this case, the panel could consider any weaknesses iand he had a proper basis to form an opinion. The judge, how-
the identification without the aid of expert testimédtty. ever, said that the probative value of this evidence was out-

weighed by the danger of unfair prejudice, and it was

In Brown, the accused was charged with resisting apprehen-misleading to the members. The judge said that the matters Dr.
sion, reckless driving, wrongful appropriation of a vehicle, and Cole would testify about could be adequately covered in
fleeing the scene of an accident. As a result of a domestic fightinstructions and were not matters outside the members’ under-
the accused was placed in military confinement overnight. Thestanding, where expert testimony would be helfful.
next day he was escorted back to his quarters to get his medical
records. While at the quarters, the accused fought with his wife, The defense irRivers and Brown appealed the military
threatened his escort with a knife and then fled the scenejudges’ decisions to exclude this testimony. In both cases, the
According to the escort, the accused was wearing tennis shoe§GAAF examined how other courts have treated the admissibil-
faded blue jeans, a denim shirt, and a dark blue baseball cajty of eyewitness identification experts. The court noted that
with the letter “A” on it!%® until recently, most federal courts excluded this testimony. The

CAAF, however, noted a trend in both state and federal courts
to admit this testimony on a case-by-case basifivers the

152. 49 M.J. 448 (1998).
153. 49 M.J. 434 (1998).
154. I1d. at 445.

155. Id.

156. Brown, 49 M.J. at 449.
157. Id. at 450.

158. Id. at 451.

159. Id. at 452.
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court went no further. The court said any error the judge made Advice
in excluding this testimony was harmless because ultimately a
military judge tried the accused. The court said that even if the These cases provide some valuable insight into the CAAF’s
expert may have been helpful to lay court members, the experview of eyewitness identification evidence. Most importantly,
would not have been helpful to the military judge because hethis evidence may be admissible depending on the facts of the
was already fully aware of any problems with the identifica- case. If the expert is qualified, and the testimony is relevant,
tion 160 reliable, and not unduly prejudicial, the military judge should
admit this evidence. Arguments that eyewitness expert-testi-
In Brown,the CAAF did a more complete analysis. First, the mony is inadmissible because it is unreliable and not helpful
court noted that the Army Court had ruled that the military will not be successful. If there is a genuine need for the evi-
judge erred in excluding some of the proffered expert testi-dence and a qualified expert is able to testify, the military judge
mony. According to the Army Court, some of the information should admit this evidence.
regarding errors in perception, cross-racial identification, the
impact of stress on memory, and the mental process of memory Even if an expert is allowed to testify, according to the
would have been helpful to the memb¥tsThe CAAF said CAAF's dicta inBrown, the expert could not testify as to the
this part of the Army Court’'s opinion was consistent with ultimate issue—that the eyewitness’s identification is unreli-
numerous appellate court holdings.The CAAF then noted  able!®® The expert simply does not have the ability to render
that several other courts have excluded this evidence becausesuch an opinion, and it would not help the fact-finder. This is
is either not helpful to the fact-finder, or because of the risk of consistent with the CAAF’s opinions in other areas, particularly
unfair prejudice. The court avoided adopting a bright line rule experts in child abuse cases, who are precluded from opining
on the issue. Instead, the court held that as a general matter thaout the ultimate issue. Therefore, practitioners who proffer
evidence is not inadmissibl®. The court did express doubt this evidence must limit the expert’s opinion to discussing what
about the ability of the expert in this case to opine that the idenfactors could affect the reliability of an eyewitness’s identifica-
tification was unreliable. According to the court, there is noth- tion. Likewise, opposing counsel must be wary of any attempt
ing in the literature to suggest that an expert has the ability toby an expert to opine that the identification is unreliable.
render such a conclusory opinith.

Finally, the CAAF adopted the Army Court's reasoning, Statements and Fabrications

which held that even if the judge erred in excluding this testi-

mony, the error was harmless. Because the government’s iden- Military Rule of Evidence 801(d)(1)(B) exempts out-of-

tification case was strong, particularly considering that a court statements from the definition of hearsay if the statements

baseball cap with the accused’s name on it was found in the stoare consistent with the witness’s in-court testimony and are

len truck, the expert’s testimony would not have had a substaneffered to rebut a charge of recent fabricatitn Both the

tial impact on the outcome of the ca%e. Supreme Court and the CAAF have held that, for an out-of-
court statement to be logically relevant rebuttal evidence, it
must have been made before the improper influence or motive
to fabricate aros¥® In two cases this year, the CAAF struggled

160. Rivers 49 M.J. at 447.
161. United States v. Brown, 45 M.J. 514, 517 (Army Ct. Crim. App. 1996).
162. Brown 49 M.J. at 454.
163. Id. at 456.
164. Id.
165. Id.
166. Id.
167. MRE supranote 2, ML. R. Evip. 801(d)(1)(B). This rule states:
(d) A statement is not hearsay if:
The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and this $Bjteoresistent

with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recentdabmpatipar influ-
ence or motive.
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with the question of how to determine when the improper proffered several theories to show that the victim’s testimony
motive arose. was unreliable. One theory was that initially the victim’s
mother did not believe the accusations, but manipulated the vic-
In United States v. Fais¢f® the accused was convicted of tim to establish grounds for divorce, obtain a monetary settle-
indecent acts with his thirteen-year-old stepdaughter. On thanent, gain custody of the children, and remain in Germany.
evening of 18 February 1994, the accused had an argument witfthe defense also presented other theories to challenge the reli
his stepdaughter. Later that night, the accused went into heability of the victim’s testimony’®
room and, according to the stepdaughter, he fondled her. The
next day, the victim reported this incident to her friend. Attrial,  To rebut the claim that the victim’s testimony was a product
the defense challenged the victim’s credibility. On cross-exam-of his mother’s manipulation, the government introduced the
ination of the victim, the defense elicited testimony that she hadvideotape that the victim made. At the time this videotape was
gotten rid of one of her mother’s previous boyfriends by alleg- made, the victim’s mother did not yet believe the accused had
ing that he abused her. The victim also admitted that she wasbused her son. The government introduced this evidence
angry at the accused on 18 February 1994 because he told heimder MRE 801(d)(1)(B). The defense objected, claiming that
she could not call her boyfriend anymore. The victim also con-there had been a number of improper motives that affected the
ceded that there were other times when she thought the accusedctim’s testimony, and many of them had arisen before he
punished her unfairly. During this cross-examination, the made the videotape.
defense implied that the victim made the allegations against the
accused, in part, because she was angry with him over the argu- In both cases, the CAAF had to decide if the prior statements
ment they had on 18 February 19%4. were made before a charge of improper motive or recent fabri-
cation was made. In both cases, the court said the statements
On redirect, the trial counsel asked the victim about state-were made before a charge of improper motive and were admis-
ments she made to her friends in August 1993 and Januargible. InFaison the defense implied that the argument on 18
1994. In these statements, the victim told her friends that the=ebruary 1994, gave the victim a motive to fabricate her accu-
accused was “messing” with her. The government profferedsations against the accused the next day. According to the
this testimony under MRE 801(d)(1)(B) because they precededdefense, her overall motive to fabricate arose earlier than her
her fight with the accused on 18 February 1994. The defensestatements on August 1993 and January 199 Allison, the
argued that this evidence was inadmissible hearsay because tliefense contended that the victim had more than one motive to
victim was upset with the accused as early as August 1993 andabricate and several of these motives preceded the victim’s
therefore, these statements were not made before a motive teideotaped statemeh®.
fabricate existed. Although, the military judge denied the
defense’s objection, he did not receive the evidence under MRE The CAAF said the defense’s focus on when the motive to
801(d)(1)(B). Instead, he said the statements were admissibl€abricate developed is misplaced. Military Rule of Evidence
but could only be considered to rebut the defense’s attack on th801(d)(1)(B) is concerned with rebutting an express or implied
victim’s credibility. He then gave a limiting instruction to the charge by the party opponent that an impropriety occurred. The
members, telling them that they could not consider this state-court said that, because it is often difficult, if not impossible, to
ment substantively! determine the precise moment that an improper motive arose,
the proper focus is on when the charged impropriety occurred,
In Allison"2 the accused was convicted of sodomizing his not when the underlying motive developgéd.In Faison the
stepson. The victim reported the abuse to a teacher. Soon aftelefense implicitly charged that the victim’s argument with the
this report, the victim provided a videotaped statement detailingaccused on 18 February 1994 gave rise to at least one motive to
the accused’s sexual molestation of him. At trial, the defense

168. SeeTome v. United States, 513 U.S. 150 (1995¢e alsdJnited States v. McCaskey 30 M.J. 188 (C.M.A. 1990).
169. 49 M.J. 59 (1998).

170. Id. at 61.

171. Id. at 62.

172. 49 M.J. 54 (1998).

173. Allison, 49 M.J. at 55-56.

174. Faison 49 M.J. at 61

175.Allison, 49 M.J. at 57.

176. Faison 49 M.J. at 61.
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fabricate and any statements prior to that date would rebut thahot addressing any motives that arose after the witness made a
charget™ consistent statement.

The court made a similar point iallison, using much On the other hand, the counsel proffering the witness should
clearer language. In this case, the court held that, where multifocus very closely on the various incidents that the opponent
ple motives or improper influences are asserted, the statemerimplies affected the credibility of the witness’s testimony. If,
need not precede all such motives or inferences, only the one fior example, the defense alleges that one incident affecting the
is offered to rebut’® In Allison, the CAAF said the military  witness’s in-court testimony was rehearsing his testimony with
judge did not err in admitting this evidence of a prior consistentthe trial counsel, any consistent statements that preceded these
statement. rehearsals are admissible as rebuttal evidence under MRE

801(d)(1)(B).

Advice
Hearsay Review

In these cases, the CAAF seeks to clarify the proper focus
for rebuttal evidence under MRE 801(d)(1)(B). So long as the In United States v. Hang¥ the CAAF reviewed three of the
prior consistent statement was made before at least one chargeost commonly used hearsay exceptions. The court provided
of improper motive or fabrication occurred, the statements areinsight into the court’s most recent view of these exceptions. In
admissible to rebut that charge. By focusing not on when theHaner, the accused was charged with assault and indecent
motive may have developed, but on when the incident givingassault on his wife. On the date of the offense, the accused
rise to the improper motive occurred, the court has opted for astripped his wife, bound her, beat her with a belt, cut her with a
pragmatic solution to an otherwise difficult proof problem. In knife, and inserted the handle of the knife into her vagina. The
doing so, however, the CAAF limited its earlier holding in victim eventually escaped wearing nothing but a blanket and
United States v. McCaskEY In McCaskeythe court focused  ran to a friend’s house, where she called the police. When the
on when “the story was fabricatedtbe improper influence or  police arrived about twenty minutes later, the victim was very
motive aros€®® That language is certainly broader than the upset, still wearing nothing but a blanket, shaking, and crying
court’s holding in eitheAllison or Faison. hysterically. She told the police that her husband beat her and

threatened her with a knif&

These cases have important implications for both trial and
defense counsel. Counsel must be very precise when attacking The next day, the police officers and the district attorney
a witness’s credibility. They must look to the earliest possible referred the victim for medical treatment to document her inju-
incidents that gave rise to a witness’s motive to fabricate. Theyries. Both a doctor and a social worker saw the victim. The vic-
should expressly state that these early incidents are what gaviém told both of them what the accused had done to her. The
rise to the witness’s motive to fabricate. Hopefully, these inci- doctor and social worker both testified that they saw the victim
dents occurred before the witness made any consistent statdsoth to document the injuries and to provide any necessary
ments. This alone, however, will not protect counsel from medical treatmeri€?
rebuttal evidence if they also allege other incidents that gave
rise to improper influence or motive and these incidents  Two days after the assault, the victim moved to Michigan to
occurred after the witness made a statement consistent with higet away from the accused. A week later, the accused called her
in-court testimony. According to the court’s holdingfitison, and made several threats against her. The victim immediately
so long as the witness’s consistent statement preceded any or@alled the police who came to her home. She typed and signed
of these charged incidents, it is admissible under MRE a sworn statement to the police detailing everything the accused
801(d)(1)(B). Thus, the counsel attacking the witness may behad done to her a week earlier. This statement provided the
forced to put all their eggs in one basket by looking for the ear-most detailed account of the assat.
liest possible incident giving rise to a motive to fabricate, and

177. 1d. at 62.

178. Allison, 49 M.J. at 57.

179. 30 M.J. 188 (CMA 1990).
180. Id. at 192 (emphasis added).
181. 49 M.J. 72 (1998).

182. Id. at 74.

183. Id. at. 76-77.
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Once the victim learned that the Army preferred chargesincident. The military judge admitted this statement as residual
against her husband, she recanted her earlier statements. Shearsay under MRE 803(24). The CAAF affirmed the judge’s
claimed that the incident was consensual, sadomasochistic, sextecision. The court said that the statement was material, neces-
ual activity. Faced with these recantations, the governmentsary, and reliable. The court noted the following factors that
offered the statements she made to the police and to medicalhowed the statement to be reliable: (1) the victim made the
personnel as hearsay exceptions. The military judge admittegtatement the day after the accused threatened her and one week
all three of the statements. On appeal, the CAAF analyzed thafter the incident, (2) she prepared the statement free of police
admissibility of each statemetit. guestioning, (3) the victim was still in fear that the accused may

come to Michigan and attack her, and (4) she took an oath and

The defense first challenged the admission of the victim’s signed and initialed each page of the stateiént.
statements to the police just after the incident. The military
judge admitted these statements as excited utterances under
MRE 803(2)!%¢ The CAAF noted that the victim made these Advice
statements about twenty minutes after she fled from her hus-
band, and at the time she was still upset and crying. The court This case serves as an excellent review of three of the most
held that these statements were clearly admissible because trommonly used hearsay exceptions. Most significant is the
victim made them under the stress of excitement caused by theourt’s holding that statements made to law enforcement offi-
incident?&” cials can be admitted under the residual hearsay exception if

they have sufficient indicia of reliability. The court noted that

Next, the defense challenged the admission of the statementhe military judge made very specific findings that clearly dem-
the victim made to the medical doctor and to the social worker.onstrated the reliability of these statements. Practitioners
The military judge admitted these statements under MREshould review this case and these factors when litigating the
803(4), the medical treatment excepti¥nThe defense argued admission of statements made to law enforcement officials
that because law enforcement officials directed the victim to under the residual hearsay exception.
see the doctor and the social worker, the purpose of the visit was
to preserve evidence; therefore, they did not fall within the
medical treatment exception. The CAAF disagreed. Accord- Conclusion
ing to the CAAF, it was not critical that law enforcement agen-
cies directed the victim. The critical question was whether the Evidence is an ever-changing and dynamic part of our crim-
victim had some expectation of treatment when she talked withinal law practice. Indeed, the rules are the heart of our criminal
medical personnel. The court agreed that there was sufficienpractice and embody the values of our system of justice.
evidence of the victim’s expectation of medical treatment, and Because these values change, courts and legislatures will con-
the statements were properly admitted. The court also notedinue to reevaluate and redefine these rules. Likewise, creative
that statements to social workers fall under the medical treat-counsel will continue to push courts to interpret the rules in new
ment exceptiort® ways and develop new law. These influences guarantee that

this evidence saga will continue for many years to come. Get

Finally, the defense challenged the admissibility of the state-ready, because the 1999 installment is just around the corner.
ment the victim made to the police in Michigan a week after the

184. Id. at 75.
185. Id.

186. MRE,supranote 2, M.. R. BEvip. 803(2). This rule defines an excited utterance as “[a] statement relating to a startling event or condition made while the
declarant was under the stress of excitement caused by the event or conttition.”

187. Haner, 49 M.J. at 76.

188. MCM,supranote 2, ML. R. B/ip. 803(4). This rule describes the medical treatment exception as “[s]tatements made for the purposes of medical diagnosis or
treatment and described medical history, or past or present symptoms, pain, or sensation, or the inception or genecl ttieacactez or external source thereof

insofar as reasonably pertinent to diagnosis or treatméht.”

189. Haner, 49 M.J. 76-77.

190. Id. at 77-78.
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Appendix

a. Rule 513. Psychotherapist-patient privilege

(&) General rule of privilege. A patient has a privilege to refuse to disclose and
to prevent any other person from disclosing a confidential communication made by or between the patient to a psychotherapist
an assistant to the psychotherapist, in a case arising under the UCMJ, if such communication was made for the purpaisegof facili
diagnosis or treatment of the patient’'s mental or emotional condition.

(b) Definitions. As used in this rule of evidence:

(1) A “patient” is a person who consults with or is examined or interviewed by a psychotherapist for purposes of advice,
diagnosis, or treatment of a mental or emotional condition.

(2) A “psychotherapist” is a psychiatrist, clinical psychologist, or clinical social worker who is licensed in any statg, terr
possession, the District of Columbia or Puerto Rico to perform professional services as such, or who holds credentidsstacprovi
services from any military health care facility, or is a person reasonably believed by the patient to have such liceertads.cred

(3) An “assistant to a psychotherapist” is a person directed by or assigned to assist a psychotherapist in providimgiprofessio
services, or is reasonably believed by the patient to be such.

(4) A communication is “confidential” if not intended to be disclosed to third persons other than those to whom disclosure is
in furtherance of the rendition of professional services to the patient or those reasonably necessary for such trandraission of
munication.

(5) “Evidence of a patient’s records or communications” is testimony of a psychotherapist, or assistant to the same, or patie|
records that pertains to communications by a patient to a psychotherapist, or assistant to the same for the purposés @f diagnos
treatment of the patient’'s mental or emotional condition.

(c) Who may claim the privilege. The privilege may be claimed by the patient or the guardian or conservator of tha patient
person who may claim the privilege may authorize trial counsel or defense counsel to claim the privilege on his or h&hbehalf.
psychotherapist or assistant to the psychotherapist who received the communication may claim the privilege on behadfraf the pat
The authority of such a psychotherapist, assistant, guardian, or conservator to so assert the privilege is presumeddae tie abse
evidence to the contrary.

(d) Exceptions. There is no privilege under this rule under the following circumstances:
(1) Death of Patient. The patient is dead;

(2) Spouse abuse or child abuse or neglect. When the communication is evidence of spouse abuse, child abuse, or neglec
in a proceeding in which one spouse is charged with a crime against the person of the other spouse or a child of either spouse;

(3) Mandatory reports. When federal law, state law, or a service regulation imposes a duty to report information contained i
a communication;

(4) Patient is dangerous to self or others. When a psychotherapist or assistant to a psychotherapist has a beliet believes th
patient's mental or emotional condition makes the patient a danger to any person, including the patient;

(5) Crime or fraud. If the communication clearly contemplated the future commission of a fraud or crime or if the services of
the psychotherapist are sought or obtained to enable or aid anyone to commit or plan to commit what the patient knewlgr reasona
should have known to be a crime or fraud,;

(6) Military necessity. When necessary to ensure the safety and security of military personnel, military dependents, militar
property, classified information, or the accomplishment of a military mission;
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(7) Defense, mitigation, or extenuation. When an accused offers statements or other evidence concerning his mental conditi
in defense, extenuation, or mitigation, under circumstances not covered by R.C.M. 706 or MRE 302, the military judge may, upo
motion, order disclosure of any statement made by the accused to a psychothenayaigtbe necessary in the interests of justice; or

(8) Constitutionally required. When admission or disclosure of a communication is constitutionally required.
(e) Procedure to determine admissibility of patient records or communications.

(1) In any case in which the production or admission of records or communications of a patient other than the accused is
matter in dispute, a party may seek an interlocutory ruling by the military judge. In order to obtain such a ruling,ghelparty

(A) file a written motion at least 5 days prior to entry of pleas specifically describing the evidence and stating the purpose
for which it is sought or offered, or objected to, unless the military judge, for good cause shown, requires a diffemrfilinge f
or permits filing during trial; and

(B) serve the motion on the opposing party, the military judge and, if practical, notify the patient or the patient’s, guardian
conservator, or representative of that the filing of the motion has been filed and that the patient has an of the opdmtheéydt
as set forth in subparagraph (e)(2).

(2) Before ordering the production or admission of evidence of a patient’s records or communication, the military judge shal
conduct a hearing. Upon the motion of counsel for either party and upon good cause shown, the military judge may oruhgy the hea
closed. Atthe hearing, the parties may call witnesses, including the patient, and offer other relevant evidence. Wik giaient
be afforded a reasonable opportunity to attend the hearing and be heard at the patient’s own expense unless the patiht has bee
erwise subpoenaed or ordered to appear at the hearing. However, the proceedings will not be unduly delayed for thiis purpose.
case before a court-martial composed of a military judge and members, the military judge shall conduct the hearing prgside the
ence of the members.

(3) The military judge shall examine the evidence or a proffer thereof in camera, if such examination is necessary to rule o
the motion.

(4) To prevent unnecessary disclosure of evidence of a patient’s records or communications, the military judge may issue pr
tective orders or may admit only portions of the evidence.

(5) The motion, related papers, and the record of the hearing shall be sealed and shall remain under seal unless the milit
judge or an appellate court orders otherwise.”

MRE 513. The analysis to MRE 513 is created as follows:

1999 Amendment: Military Rule of Evidence 513 establishes a psychotherapist-patient privilege for investigations or groceeding
authorized under the Uniform Code of Military Justice. Military Rule of Evidence 513 clarifies military law in light ofpttegreu
Court decision inlaffee v Redmond Jaffee v. Redmond, 518 U.S. 1 (1996affeeinterpreted Federal Rule of Evidence 501 to
create a federal psychotherapist-patient privilege in civil proceedings and refers federal courts to state laws to detexteine th
of privileges. In deciding to adopt this privilege for courts-martial, the committee balanced the policy of followingdedanral
rules when practicable and not inconsistent with the UCMJ, MCM and with the needs of commanders for knowledge of certain type
of information affecting the military. The exceptions to the rule have been developed to address the specialized soniditaof th
and separate concerns which that must be met to ensure military readiness and nationalSeeRatker v. Levy, 417 U.S. 733,
743 (1974); United Statex rel Toth v. Quarles, 350 U.S. 11, 17 (1955); Department of the Navy v. Egan, 484 U.S. 518, 530 (1988).
There is no intent to apptreprivilegeMRE 513in any proceeding other than those authorized under the UGNifary Rule of
Evidence 513 was based in part on proposed FRE (not adopted) 504 and state rules of evidence.

Military Rule of Evidence 513 is not a physician-patient privilege, instead it is a separate rule based on the sociéldoenefit o
fidential counseling recognized by Jaffee, and similar to the clergy-penitent privilege. In keeping with American milgargdaw
its inception, there is still no physician-patient privilege for members of the Armed Forces. See the analyses for MRERBE2 and
501.

(a) General rule of privilege. The words “under the UCMJ” in this rule meatkxibarivilege MRE 513 applies only to
UCMJ proceedings, and does not limit the availability of such information internally to the services, for appropriate purposes.
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(d) Exceptions. These exceptions are intended to emphasize that military commanders are to have access to alkinébrmation
that psychotherapists are to readily provide information necessary for the safety and security of military personnek,opstation
lations, and equipment.”
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